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BEEORE THE TENNESSEE DEPARTMENT OF EDUCATION
DIVISION OF SPECIAL EDUCATION

IN THE MATTER OF: )
m )
1 )
, | )
Petitioner, )
¥ )
[ ) Docket No-
V. | ! ; )
. K : )
SUMNER COUNTY BOARD OF )
EDUCATION, )
)
Respondent. . )
il
I FINAL ORDER

This ma]ttler came to be heard on _and_ before

Thomas G. Stovall, Administrative Judge, at the Sumner County Board of Education in-

Tennessee, pm%umt to Tenn. Code Ann. §49-10-606 and Tennessee State Board of Education

Rule No. 0520?-1-9-.08 The Petitioner -was represented by_of
_ who appeared pro hac vice, and _f Nashville. The

Respondent Sunﬁner County Board of Education was represented by _of

In genelral the subject of this hearing is the claim by the Petitioner that she has not
received a Pree! and Appropriate Public Education (FAPE) from the Respondent since the time of
her emollmcm! i‘;n the school system in_ The Petitioner is seeking four vears of
compensatory ehucation, reimbursement for out of pocket expenses incurred by the family for

private Appliehj Behavior :Anal,vsis (ABA) services, a new Individualized Education Program
i

a

|
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_ The IEP had an annual goal of reaching pre-primer reading
levels by the end of the - school year. Throughout the - and - school years,

the Petitioner’s [EP goals continued to focus on bringing her up to a pre-primer reading level,
and the develol?ment of independent functioning and socialization skills. The IEP provided
reading goals cogm:entrating dn phonics, sight words, and language skills.
|
4. In- the Petitioner’s family moved to another city 'm-vhere thev lived

until relocatmg:no-l_n-. The Petitioner was withdrawn from the_

pubhc schools pnor to the end of thv-school year. The Petitioner was pot enrolled in

public school ﬁ'om the spring of- untxl- -

| : the Petitioner enrolled in the _School District

—-arad Her il TEP i lncicaes

that she was fufn,cn'oning at the _lcvel academically. Formal standardized
: | .

6. | -of -_:le\eloped the Petitioner’s - grade IEP

which contmued to focus on adaptive behavior skills such as blowing bubbles in a swimming

pool, tying her Thoes, and tracing letters. The IEP also focused on ‘rade level academic

(math and read;i;?g) skills.

7. ‘The Petitioner’s -grade IEP was developed in - This IEP
indicated that }che Petitioner continued to function at a_gmde level academically.

. She also contilnhed to have significant deficits in the areas of social skills, communication, and
|

adaptive behavior.

Wl
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8. Th% Petitioner’s-grade IEP developed in_indicatcd that she

had shown littlej improvement in her academic skills. The Petitioner continued to function at a
|

3
I y . . .
_gmde level academically. Standardized achievement testing concluded that her

|
basic reading skills were “negligible.”

10:03 P. 05

[ | :
9. Late in- the Petitioner’s family began the process of relocating to Tennessee.

]
_de'velopcd a revised IEP in _ for the purpose of transitioning the

Petitioner to a éu%,w school district. This [EP was provided to the Respondent Sumner County
|

Board of Educz!nion in preparation for the development of a new IEP. The -IEP

contained goals ;d objectives for bringing the Petitioner up to a-grade reading level by the

end of the school year.

| .
10. Djhring the-years the Petitioner spent attending public school in- she

made negligible jacademic progress, never reading or performing math above the _

|
grade level. .D‘espite this documented lack of academic progress the Petitioner’s parents

approved of ttg';e!LEP developed by _in _ and wanted this TEP to be

implemented b&ithc Respondent.

11. 1A.n IEP meeting was convened by the Respondent on _ to
| :

prepare for hefr "enrollment‘ into the Sumner County schools and her placement at-High

School. The i’étitioner was.;ears old. At this meeting, the school officials considered and

accepted the évL.luations that had been conducted by_earlier in the vear, including
\

the detenninaiign that the Petitioner was still reading at a-gradc level.

12. l }’hc Petitior_ier was classified as a student witl-nd an interim (30 day) IEP

|
was develope,diby the Respondent on_ The purpose of the interim IEP was for
3
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and is highly dependent on adult prompting and adult attention. These evaluation results were

consistent with the evaluations conducted throughout the Petitioner’s academic years including

when she was a voung child in_ A summary of these evaluations was
presented to the k’ itioner’s parents at the [EP meeting held _
31. The IEP team reconvened on _to complete the Petitioner’s IEP for

the- sch<i>c;'>l year. For the first time, the Petitioner’s mother stated that the Petitioner was

becoming physically aggressive at home. The Petitioner’s parents requested the services of a
BCBA to develop a Behavior Intervention Plan (BIP). Even though the Respondent noted only

one minor instange of aggressive behavior at school in the Pennoncr's-years in Sumner

f . .
County, it agreed to hire a BCBA to observe the Petitioner in the classroom and to conduct a
Functional Behé\{ior Assessment (FBA) and develop a BIP if needed. The Petitioner’s parents
|
submitted a proposed IEP that provided for: (1) four additional years of school with extended

i T
school year and lextended day services to raise the Petitioner to the level of a senior in high

schdol; (2) a snflglﬂl group setting with a highly qualified teacher certified to teach a child with

:autism and }ﬁgglnly qualified, paraprofessional; (3) a teacher trained in both ABA and Treatment
and Education :ol Autism and related Communication handicapped Children (TEACCH); (4) a
sensory diet; (5_5) isc:rviCes from a BCBA; (6) assistive teé:hnolOgy/computer programs for reading,
writing, and m?a designed for students with autism; (7) an additional two hours per day of
academic instrfuétion for three school days per weel;; and (8) the Beacon Literacy reading
program. This!p}mposed TEP was rejected by the Respondent.

\

32. jne 1EP was finalized on ] JJNEBMBE The IEP called for the placement of

the Petitioner ; the CHOICES program. The Respondent agreed to the parents’ request for a

number of spjeriﬁc items to be included in the instructional program such as: academic
| :

| 10
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. Y
instruction in grp?p of no more than four students; observation by a certified BCBA to make
recommendations lfor a BIP; teacher trained in ABA and TEACCH; and social skills instruction

by an autism couslxltant The Petitioner’s parents refused to sign the TEP.

33. On, - the Petitioner filed a Complaint for Due Process Hearing.
The Resolution Session was conducted on_ and was unsuccessful. However,

the parents consénted to a series of evaluations by-aunsm/transmon services), Dr.

-(BCBA) and Dr. _(rcadmg) -conducted his
Assessment of |H‘ran51t10n Needs on _ -conducted her Functional
Behavior Asses!sxr]ent on_ and Dr.-:onducted a Comprehensive Literacy
Assessment on_

|

34, believed that the Petitioner’s academic instruction needed to be
applied to a na&;ﬂl environment. He did not believe it appropriate for a.year old to receive
one-to-one insti*mjction on “core academics” without an attempt to generalize those skills to a

‘
patural environment. He was familiar with the CHOICES program and thought it was
appropriate for the Petitioner’s needs.

35. D.r ated that ABA principles were being utilized in the Respondent’s
curriculum in both the CDC class and was available in the CHOICES program. She believed
that all of the Petitioner‘s instruction needed to be focused on functional or independent living
skills and this T;ould best be provided to the Petitioner in the CHOICF S program.

| Il%r -1s a speech language pathologist and a reading specialist. One of the
reading as%ess‘ment tools she administered to the Petitioner was the Test Of Word Reading
Efficiency (TOWRE). The Petitioner scored below the 1** percentile on the assessment. Dr.

i

? With the agreement of the Petitioner’s parents, Dr. -vas substituted for Dr. -due 10 the

fatter’s unavmlabxlllty

11
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|
g
|

-tcstiﬁed that the Petitioner’s score was one of the lowest she had ever experienced as an

examiner. Dr.-stated that all of the testing data since -consistcntly placed the
Petitioner’s read}nﬁ skills in the .percentile of the population, or on the pre-primer to primer
level despite the Ee orts of both the Respondent and the Petitioner’s parents. Dr. -beh'eved

the Petitioner v»és eading at her maximum leve] of potential and there were no reading programs

available that w!op.ld move the Petitioner beyond the _orade Jevel. Dr.-

observed the CHOICES program offered by the Respondent and believed it to be appropriate for
the Petitioner’s qeeds In her Comprehensive Literacy Evaluation Report, Dr. -concluded:

“[Petitioner]) sho‘ Id participate in a balanced program of life skills activities designed to prepare

her for success l community integration and ultimately some type of employment. Any

|
6

academic skills d,hlch are included in her TEP should be directly related to her work and life
skills needs.” |

|
37. A IEP meeting was convened on_ to discuss the Petitioner’s need

. for extended sc?tr?ol year services during the summer of - The Respondent refused the
parents’ dcmanjdlthat the Réspondent pay for one-to-one ABA therapy for instruction in core
academic skills;in reading and math during the summer of - to be provided'by_ at
the family hom;:. As an alternative to the parents’ requested services, the Respondent proposed

surumer services concentrating on [EP instructional goals for three hours per week and a social

outing with a péér for one afternoon per week.

38. has a master’s degree in clinical psychology and has experience as an

autism consultsiu?t. -has a master’s degree in psychology with a concentration in
ABA. is a BCBA,-is not. Neither individual is a certified teacher or a

| ’ .
reading specia;i'rt -bcgan working with the Petitioner at her home in -
. | .

]

‘? ' 12
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guarantee that she reach a specific level of academic achievement. Rowley, at 197 The Sixth
Circuit has held at this means “[t)he statute may not require public schools t6 maximize the
potential of dxsa%)l‘ed student:{ commensurate with the opportunities provided to other children.”

Renner v. Board! of Edue. v. Public Schools of City of Ann Arbor, 185 F.3d 635, 644 (6™ Cir.

1999). See also, Doe v. Tullahoma City Schools, 9 F.3d 455 (6th Cir. 1993).

2. The IDEA, at 20 U.S.C. §1414(d)(1)(A) requires that an IEP include, among other

things, (1) a stat%,ment of the Chjld’s present levels of educational performance; (2) a statement of
measurable anni 1l goals; (3) a statement of the special education and related services and
supplementary ids and senﬁces to be provided to the child that, to the extent practicable, are
based on peer e ewed rese;;n‘ch; (4) an explanation of the extent, if any, to which the child will
not .participate thh nondisabled children in the regular class and in the nonacademic and
extracurricular achivities; (5):a statement of how the child’s progress toward the annual goals will

be measured; and (6) a statement of how the child’s parents will be regularly informed of their
|

child’s progressl. These “ate requirements by which the adequacy of an IEP is to be judged,
: !

although minor; technical violations may be excused.” Cleveland Heights-University Heights

City Sch. Dist. v/ Boss, 144 F.3d 391, 398 (6™ Cir. 1998).

3. Ifn'Rowlev, the Supreme Court developed a two-prong test for determining the

1
|

appropriatenesﬁ’ of a proposed IEP. First, the IEP must be substantively appropriate by offering
goals and objec!:t'tvcs that are “reasonably calculated to provide educational benefit” to the child.
. Second, the prtii)c edural safeéuards of the At must be provided to the parents, including the right

. 1o participate ih the development of the TEP and to receive notiﬁcation and explanation of their

rights. The Cﬁl)lrn has mterpreted the IDEA’s “free appropriate public education” obligation to

. require local ’sThool qystems to develop IEPs that are reasonably calculated to provide

’ _ 15
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educational bene:ﬁr to a child. Rowley, at 203-204. While the educational benefits accruing to

the child must be! ‘meaningful,” there is no requirement that the program provide the maximum

benefit or the best available program. Rowley, at 200-201.
4. Thclz Petitioner has the burden of proving by a preponderance of the evidence that
her IEP was ina:dtr:quate and;lhat she has not received FAPE from the Respondent. The U.S.

S
Supreme Court }}G‘ld in §chgﬁ‘ er v. Weast, 546 U.S. 49 (2005), that the burden of proof is on the

party “seeking r:eiicf.” In ‘the instant case, the Petitioner has challenged the proposed IEP

developed on and intended to be implemented in the CHOICES classroom at

| b .
-High Schopl. In the alternative, the Petidoner is demanding four years of compensatory

education, reimbursement for expenses incurred by the family for the services o'f- and

- al ﬁew Individualized Education Program (IEP) based upon one-to-one ABA

instruction in co,lré academics and other related services.

5. Tr’e essence of this case is the unrealistic, vet completely understandable,
expectation the;PIetitioner’s parents have for her academic pptemial. They now believe that by
using one-to-onJ ABA methods the Petitioner's achievement in “core academics,” especially
reading, can be‘ i gnificantly enhanced. However, the proof is overwhelming that the Petitioner

entally jélt a_gxade level, with commensurate academic

skills, The assessments and. evaluations of the Petitioner have been remarkably consistent from

st entered public school in-as au.'ear old 'm-o the present. Her IQ

‘ . . fw - N .
d she has a significant cognitive deficiency with commensurate adaptive

functions develo

the time she

is in the low

. The Petitioner has serious weaknesses in social and vocational skills. The

reality is that the Peritioner will likely never perform significantly beyond the [ erade 1evel
l

| 16

academmally
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| l CONCLUSION

' The Petit;iqlner has failed to carry her burden of proof by a preponderance of the evidence

that the Rcspom‘iJ{nt has failed to provide her FAPE since the time she enrolled in the Sumner

County schools in- that;the IEP proposed by the Respondent in _is inadequate

and will not px:'olvide FAPE, and that she is entitled to compensatory educational services,

. \ i . . .
reimbursement for the cost of private services as well as the other items requested by the

Petitioner’s paredts in their alternative to thc-IEP. The unfortunate reality is that

the Petitioner #ﬁmctlons developmentally at a _ grade level, with

commensurate mcadetmc skills. Her assessments and evaluations have been consistent
[

throughout herllsphool years While perhaps understandable, the Petitioner’s parcnts have an

unrealistic expecllanon for her acadech potential. The Petitioner’s request for compensatory

.and alternative lservices, as well as reimbursement for private services, is DENIED. Th- ’

- IEP shill be hnplémented and the Respondent shall provide services to the Petitioner

-through the enc} of th-school year.

v
The Re?'pondem Sumner County Board of Education is the prevailing party in this action.

g
This Fi@ Order entered and effective this ‘ day of\ 4 (UL : 2010.
|

I | i ThomasG Stovall
Administrative Judge

I
i
|
I
'

| | 21
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Filed in the Adnu.iustratuc Procedures Division, Office of the Secretary of State, this lD

r\gx(bﬂ{W 200

i AN vz lf/ abh
‘Thomas G. Stovall, Dlrector
Administrative Procedures Division

22
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‘ . Notice

j
|
b
Any party aggrieved by this decision may appeal to the Chancery Court for
Davidson County, Tennessee or the Chancery Court in the county in which the
petitioner resides or may seek review in the United States District Court for the
district in whléh the school system is located. Such appeal or review must be
sought w1thm smty (60)- days of the date of the entry of a Final Order. In
appropriate cases, the reviewing court may order that this Final Order be stayed

pending further hearing in the cause.

If a determination of a hcaring officer is not fully complied with or implemented,
the aggrieved party may enforce it by a proceeding in the Chancery or Circuit
Court, -undeerrovisions of Section 49-10-601 of the Tennessee Code Annotated.






